
IOSR Journal Of Humanities And Social Science (IOSR-JHSS)  

Volume 20, Issue 8, Ver. IV (Aug 2015), PP 24-29 
e-ISSN: 2279-0837, p-ISSN: 2279-0845.  

www.iosrjournals.org 

DOI: 10.9790/0837-20842429                                      www.iosrjournals.org                                            24 | Page 

 

A Critical Analysis of the Proximity of Natural Law to the Indian 

Constitution 
  

Aishwarya Deb
1
, Prithwish Roy Chowdhury

2
 

1(Dept. of Law, Calcutta University, India) 
2(Institute of Law, Nirma University, India) 

 

Abstract: The term “Natural law” refers to principles about ultimate right and wrong that go beyond 

particular notions and cultures, which arises from the nature of human beings itself, or it may simply express 

the necessities for anything identifiable as a society. The usefulness of natural law is indeed indispensable for 

constitutional adjudication. Through this paper, the authors have discussed the relation between natural law 

and the Constitution. The authors have also asserted the necessity of “natural law” as a tool to provide 

meaning to various constitutional principles, as some of these clauses can be established, in their meaning, 

only by attaching them to the properties of a moral argument. The authors also emphasize that moral 

reasoning not only illuminates the proper reach of existing constitutional principles but may properly be 
employed to create new constitutional principles, which would then become just as binding on the polity as 

the written law of the Constitution.  
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I. Introduction 
A natural law theory argues of natural rights which is inherent in every human being by virtue of his 

personality and is inalienable and imprescriptible.iFrom natural law there has been a gradual transition to natural 

rights. The idea of natural rights has its origin in the natural law and natural law speaks of natural rightsii. The 

doctrine of natural rights is itself an offshoot of the doctrine of natural law.iii Although Greek thinkers Socratesiv 
Platov, and Aristotlevi did not use the word ‗natural rights‘, and devoted their work on the concepts of ‗natural 

justice‘, ‗equality‘ and ‗non-arbitrariness‘. Cicero used the law implying ‗right‘ and universal and unchangeable 

law implies ‗natural rights‘vii. During 16th century the concept of natural rights suffered a temporary set back by 

the teachings of Machiavelli who opposed the idea of natural right and supported absolute monarchyviii.  

The concept of natural rights was criticized for the following reasons: 

a) As the doctrines of natural rights were recognized as inalienable, inviolable and indestructible could 

instigate the common people to the revolutionary actions.ix 

b) B. Benthamx, JS Millxi, and David Humexii, opposed the idea of natural rights and the social contract as 

vague, obscure and contrary to empirical truth.xiii 

c)  The concept of natural law had also attracted the criticisms of Marxist philosophy.xiv 

However in the 16
th
 to 18

th
 century Hobbes and Locke

xv
 used natural law theory to develop the novel theory 

of the social contract.xvi 
The main cause for the revival of natural rights towards the end of the nineteenth and in the twentieth 

centuries was the failure of positivists to find answers to the problems such as the shattering effects of World 

Wars, the decline in standards, a growing insecurity and uncertainty that have stimulated a new quest for moral 

order afforded by natural law in the past.xviiIt is in this twentieth century that the doctrine of natural rights had 

been recognized and had been inserted into the sphere of constitutional law in the form of Bill of Rights. In 

England, where there is unwritten Constitution, the natural rights are called by different nomenclature as ‗civil 

rights‘xviii, ‗civil liberties‘xix, freedomsxx or individual libertiesxxi. When natural rights are guaranteed and 

entrenched by a written constitution, they become fundamental right because they are guaranteed by the 

fundamental lawxxii.In the Indian Constitution, Part III is devoted to fundamental rights and hence accounts for 

the natural law element in the constitution. Although, as discussed later in the paper, that it is not part III alone 

but the basic structure doctrine which is the light bearer of natural law in the Indian Constitution. 
 

II. Jurisprudential Study 
Philosophers and jurists do not lag behind the theologians, in their endeavour to search for a law which 

is higher than positive law; and they developed the theory of natural law. The natural law theory was founded 

and elaborated by Aristotle, the Stoics of Greek Hellenistic period and later by Cicero during the Roman 

period.xxiii They believed that natural law comprised of certain principles of justice and truth which were 

discovered by right reason i.e., in accordance with nature.xxiv Medieval Christian philosophers such as Thomas 
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Aquinas attempts to transform natural law into a part of Law of God.xxv The freedom of religion gained 

momentum during this period. However, Christian philosophers could not consider practice of slavery and 

severe limitations on serfdom as against ideas of freedom and equality.xxvi As feudalism declined, modern theory 
of natural law arose, particularly as enunciated by Grotiusxxvii and Pufendorfxxviii who detached natural law from 

religion laying the foundation for the secular, rationalistic version of modern natural law.xxix Natural law theory 

led to natural right theory, a theory most closely associated with modern human rights.xxx Locke and Rousseau 

who with the help of the new concept of ‗social contract‘ developed philosophy that right to life, liberty and 

property were inherent rights of human beings.xxxi The critiques pointed out most of norms setting of natural law 

theories contained a priori elements deduced by the norm setters.xxxii In other words, natural law that considers 

rights as ‗natural‘ differs from theorist to theorist depending upon their conception of nature. Because of this, 

natural law theory became unpopular with legal scholars and philosophers.xxxiii 

However, it should be forgotten that natural theory was impetus for the wave of revolt against 

absolutism. It can be seen in the French Declaration of the Rights of Man, in the U.S. Declaration of 

Independence, constitutions of many liberated from colonialism (including India) and even in the principal 
United Nations human rights documents. 

 

III. Analysis On Indian Legal Provisions 

More than four decades ago in the April 1973 in the famous case of Kesavananda Bharti v. State of 

Keralaxxxiv  the Supreme Court exhibited extreme creativeness and courage and came up with its most innovation 

in the country‘s constitutional history. In this case it came up with the ‗doctrine of basic structure‘. This is of 

particular importance in halting the legislature‘s ever extending arms of amending the constitution under Article 

368xxxv, a plain reading of this article suggests that the power of the parliament is absolute and covers all parts of 

the constitution but the court put a brake on the executive and legislative overzealousness which would alter the 
fundamental structure of the Indian Constitution by this basic structurexxxvidoctrine.  

The quest by the Indian judiciary for a principle of constancy in the constitution resulted in the 

emergence of the basic structure doctrine, and one may find its spiritual inspiration in the efforts of natural law 

jurists who empathize with Antigonexxxvii when she proclaims that the King‘s order or laws will not override the 

unwritten and unchanging laws of the Gods.xxxviii Antigone faced the king‘s wrath when she defied his order and 

buried her slain brother. Similarly, the Indian judiciary had to face the challenge of the executive, which was 

constantly interfering with judicial machination and was undermining to a large extent, the rights of the people 

in general.xxxix The Indian judiciary has consistently taken a high domain in defining the spirit of amendment.xl It 

is of the opinion that ―the concept of amendment within the contours of the Preamble and the Constitution 

cannot be said to be a vague and unsatisfactory idea which parliamentarians and the public would not be able to 

understand‖xli 

There exists a link between and the basic structure of the Indian Constitution as has been illustrated 
with the help of the diagram.xlii [BS = Basic Structure; FR= Fundamental Rights] 

 

 
 

As shown in the diagram natural law is the superset of all rights. Natural law had its origin in Greece 

through the dialogues of Thomists and Sophists and was brought out in its true essence in the, abovementioned, 

play Antigone. Antigone‘s defence when she was brought before the king, for defying his order and burying her 

slain brother, was ―I did not think anything which you proclaimed strong enough to let a mortal override the 

gods and their unwritten and unchanging laws. They‘re not just for today or yesterday, but exist forever, and no 

one knows where they first appeared.‖xliii Thus Natural law always appealed to oppressed as the means of 

salvation as it guaranteed rights which was the pre-ordained by Nature.xliv Therefore it can be concluded that 



A Critical Analysis Of The Proximity Of Natural Law To The Indian Constitution  

DOI: 10.9790/0837-20842429                                      www.iosrjournals.org                                            26 | Page 

natural law is based on the premise that there is a higher law which is unamendable and is thus above the whims 

of the sovereign. The entire rights body is hence attributed to Natural law and is thus the ultimate Rights 

superset.  
From natural law arose the doctrine of human rights. The Stoics argued that all humans have reason 

within them and can therefore know and obey its law.xlv 

In India human rights were positively transcribed in Part III of the Constitution. However only certain 

human rights were guaranteed as Fundamental Rights. However coming to the question of the basic structure as 

a further subset of the fundamental rights yet encompassing other natural law doctrines which are outside the 

fundamental rights domain. As discussed prior the basic structure doctrine was an attempt of the judiciary to 

prevent the all assuming executive from altering any fundamental features of the Constitution. The Basic 

Structure protected the constitutional supremacy, a democratic and republic form of government, the 

constitutional secularity; the federal character of the Constitution and separation of power. Justice Shelat and 

Grover added three features to the Chief Justice‘s list:  

1. The mandate to build a welfare state contained in the Directive Principles of State Policy; 
2. Maintenance of the unity and integrity of India; 

3. The sovereignty of the country. 

Justices Hegde and Mukherjea instead provided, in their opinion, a separate and shorter list: 

1. The sovereignty of India; 

2. The democratic character of the polity; 

3. The unity of the country; 

4. Essential features of individual freedoms; 

5. The mandate to build a welfare state. 

Justice Jaganmohan Reddy preferred to look at the Preamble; stating that the basic features of the Constitution 

were laid out by that part of the document, and thus could be represented by: 

1. A sovereign democratic republic; 

2. The provision of social, economic and political justice; 
3. Liberty of thought, expression, belief, faith and worship; 

4. Equality of status and opportunity. 

 

Later other features were included within the ambit of basic structure like free and fair electionsxlvi, the 

principle of equalityxlvii, rule of lawxlviii, powers of the Supreme Court under Articles 32, 136, 141 and 142.xlix In 

Minerva Mills v. Union of Indial the supremacy of Fundamental Rights and judicial review was protected as 

basic structure. The Basic structure contains much more than the fundamental rights; it contains the basic 

essence of natural law in the form of democratic institution, rule of law, etc. Thus a rights chain emancipating 

from natural law (which has ultimately led to natural right as discussed prior) can be constructed as follows 

through the diagram below.li 
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IV. Comparative Study 
The Romans tried to copy natural law to their law books, however at that point there arose the 

controversy as to the practice of slavery. Natural law claimed that all men are born equal and thus they have an 

inborn right to liberty, this became the dogma in Rome, however Rome condoned slavery a practice which 

seemed as direct detriment to the province of natural law, jurists like Cato and Cicero tried to find a solution by 

claiming that slaves are not human at all.lii This dichotomy was removed by Thomists propounded by St. 

Thomas Aquinas who postulated that natural law was part of God‘s perfect law. All human beings were 

endowed with unique individual identity distinctly separate from state. This was followed by Grotius who gave 

a non-theistic approach to natural law. Scott Davidson argues that it was this Grotian view that was transmuted 

into the individual Human rights theory. Thus we can surmise human rights as a subset of the broader natural 

law regime.The Indian Constitution can be compared to UDHR for Human Rights inclusion and the American 

Constitution for being extra-legal, both of which is important for establishing a base for the element of natural 
law in the constitution.  

 

A. Indian Constitution and UDHR: 

A brief comparison of UDHR and Part III of the Indian constitution would indicate that Right to life 

and liberty under Article 3 of UDHR have been transformed into Article 21 of Indian Constitution, also the right 

to fair trial under Article 10 of UDHR became Article 22 of Part III of the constitution, right to property which 

is Article 17 of UDHR was earlier Article 31 of Constitution later was repealed and placed as a constitutional 

right under Article 300, Right to freedom of expression under Article 19 of UDHR is Article 19 in Constitution 

of India. However there are many other human rights like the right to work (Article 23 UDHR), Right to 

participate in governance of one‘s country (Article 21 UDHR), Right to Education (Article 26 UDHR), Right to 

adequate standards of living (Article 25 UDHR) which finds mention in Indian constitution as Directive 
Principles of State Policy in Part IV a somewhat loose guidelines given to the government to follow. Thus the 

second link of the rights chain namely that Fundamental Rights are a subset of broader human rights is also 

established. 

 

B. Indian Constitution and the American Constitution:  

In America in particular, the framers and ratifiers of a written constitution evidently sought to protect 

natural rights and insure the conformity of governmental acts to the requirements of natural law.liii Similar 

analogy can be made in India w.r.t. the protection of natural law through the basic structure doctrine as has been 

discussed above. 

The Indian Constitution like the American one is extra-legal and developed after rebellion against the 

British. The original constituent states of America achieved independence by way of rebellion against the lawful 

authorities of the English crown. Each of these communities then established a constitution for itself, by way of 
popular consent expressed directly or through representatives. The same was followed in India, as the people of 

the nation (we the people), through representatives, have given the nation the constitution. The only difference 

being that in India the rebellion was carried out by the nation as a whole and not by the constituent states 

individually and the constitution too was drafted by representatives for the nation as a whole. 

The American constitution being an extra-legal constitution faced the challenge as to whether they 

qualified as legal rules. However the fact that these constitutions are not determined by pre-existing law does 

not prevent the fundamental rules of such constitution from qualifying as legal rules. Rules consist of external 

observance of a custom or usage and an internal mental element of obligation towards the rules. This criterion 

applies to the rule of recognition in a legal system and to the constitution which incorporates them i.e. to say that 

the basic rules of the constitution, or of any legal system for that purpose, must be accepted and recognized by 

the people i.e. of a customary nature. However, according to Salmond, ―any such basic customary rules differ 
from any customary rules of law in that strictly they are not amendable to alteration by legislation or judicial 

decision. Ordinary customary rules can be amended or abrogated by such method.‖liv While it would be safe to 

conclude that Salmond‘s stand on this does not stand as the American Constitution and the Indian Constitution 

likewise has been amended time and time again, although the process for the same isn‘t flexible but a rigid one. 

However Salmond backed up his previous statement by stating that, ―The basic rules of the system too can in 

fact be altered, but the new rules arising from such alteration owe their validity to the former basic rules, which 

remain like axioms, from which the whole legal system is derived.‖lv Therefore one can safely conclude that the 

axiom he had been talking about is the basic structure doctrine laid down in India which cannot be amended and 

likewise in America the amendments have very rare (49 amendments in 200 years).  These amendments have 

only been made to accommodate the periods of growth in the legal system and shifts in the natural law premises 

as there is a necessity for extension of legal principles when old system of natural law becomes sterile.lvi 

Hence in both the constitutions there is the natural law which has been recognized and cannot be 
removed. 
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V. Conclusion 
The concept of natural law emerged from the endeavour of jurists and philosopher in discovering 

something which is above the positive law, and through this they developed the concept of natural law. The 

concept of natural law has seen a gradual transition to natural rights, so much so that natural rights is seen as an 

offshoot of natural law. Later in the twentieth century through the Bill of Rights, natural rights were recognized 

and when this was recognized in the written constitution it became a fundamental right. The believers of Natural 

law have laid down that natural law is supreme and cannot be amended but every constitution which recognizes 

natural law (the American and Indian Constitution have been selected for the purpose study in the paper) has 

been amended over the course of time. But a careful study of these amendments would reveal that there would 

be certain axioms which remain constant, like the basic structure in the Indian Constitution, which remain 

unamendable and it is from where the basis of law is derived and this axiom is the natural law element in the 

constitution. Therefore, the hypothesis stands and natural law is the basis of the Constitution and the constitution 
fulfils the criteria of rule of recognition of the constitution. 

 

VI. Suggestions 
Having undergone an in-depth analysis of natural law the author has proved his hypothesis that natural 

law is indeed the basis of the constitution. Having established so and realized that the element of natural law is 

present in the Indian Constitution in the form the Basic Structure Doctrine it is of prime importance to first 

understand the principle of natural law and then go on to understand Constitutional law. However in practice it 

is often the other way round and this in the view of the author is something that needs to be changed 
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